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IN THE COURT OF APPEALS FOR THE STATE OF UTAH

BRIEF OF APPELLEE
Appellate Case No.: 20040310-CA

ON APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT,
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
THE HONORABLE FRANK G. NOEL, PRESIDING

Terry R. Spencer; Bar No. 6335
140 West 9000 South, #9
Salt Lake City, Utah 84070
(801) 566-1884
Attorney for Appellant

Michael G. Martin; Bar No. 4235
The Wasatch Front Law Group
Research Park P.O. Box 58602
Salt Lake City, Utah 84158-0602
(801) 582-3840
Attorney for Appellee
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II. ISSUES PRESENTED, STANDARD OF REVIEW AND CONSTITUTIONAL
QUESTIONS:
A.

Whether the trial court erred in dismissing the subject lawsuit based upon the
applicable statute of limitations.

B.

Whether the trial court erred in refusing to acknowledge a cause of action for
intentional infliction of emotional distress based upon a singular act of filing a
request for an accounting in the United States Bankruptcy Court.

This Court must decide whether the trial Judge erred as a matter of law in
dismissing the subject action based upon the statute of limitations and failure to
state a case upon which relief may be granted. The Judge's decision must be
clearly erroneous for appellant to succeed in the subject appeal. The facts reviewed
must appear in the record - which in this matter is strictly limited to the Complaint
on file. From the four corners of the subject document, are facts sufficiently plead
upon which this court can based both a justiciable claim for intention infliction of
emotional distress; and a cause of action accruing within a period of time which is
recognized under Utah law.
The Notice of Appeal in this action was filed - at least according to
documents provided to this attorney - within thirty (30) days of the Judge's
decision dismissing the subject claim.
There are no constitutional questions claimed in the subject appeal.

III.

STATEMENT OF FACTS AND JURISDICTION:

Plaintiff/Appellant filed a complaint based upon two causes of action, namely
defamation and intentional infliction of emotional distress. Both causes of action
BRIEF OF APPELLEE
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were based upon the singular act of filing a Proof of Claim with the U.S.
Bankruptcy Court on March 13, 1998 (Complaint J9).
The subject complaint was filed on October 1, 2002 - a period of four years
and six months from the latest act stated in the Complaint as a basis for the causes
of action.
The decision of the lower court was based upon the pleadings filed in this
matter, i.e. the Complaint filed by Plaintiff, the Motion to Dismiss, and the
Response and Reply briefs. Plaintiff/Appellant filed no additional Affidavits with
the court prior to its decision in this matter, and all other documents filed with
Appellant's brief should be disregarded as not part of the court's record. There
were no facts plead within the four corners of the complaint concerning the tolling
of any statute of limitations.
As more fully detailed below, this Court is without jurisdiction to hear the
subject claim because it arises out of the filing of a Proof of Claim within the
United States Bankruptcy Court.

IV.

ARGUMENT AND SUMMARY T H E R E O F :

SUMMARY:
Plaintiff's claims for defamation and intentional infliction of emotional
distress must fail because they were not filed within the limitations period - one year
and four years respectively.
Plaintiff failed to state a claim upon which relief could be granted for
intentional infliction of emotional distress.
This Court is without jurisdiction to hear the subject claim because it is
within the power of the U.S. Bankruptcy Court.
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ARGUMENT:

A.

The Causes of Action plead in the Complaint are barred by the
applicable Statute of Limitations.
In his Complaint, Plaintiff/Appellant has pleaded two causes of action,

specifically: (1) an action for defamation (seejjf eight through fourteen, inclusive); and
(2) an action for intentional infliction of emotional distress (see 55 fifteen through
nineteen inclusive).

According to the Complaint, the conduct of the

Defendant/Appellee to which Plaintiff complains consisted of the act of filing a claim in
the United States Bankruptcy Court on March 13, 1998 - a period of four years and
six months from the latest act stated in the Complaint until the filing of the subject
complaint itself.
1. A CAUSE OF ACTION FOR DEFAMATION MUST BE FILED WITHIN ONE
YEAR OF THE ACT.

Utah Code Annotated, 1953, as amended, §§78-12-29, et seq. provides,
"Within one year. An action may be brought within one year: ... (4)
for libel, slander,..."
According to the subject complaint, the act to which Appellant/Plaintiff
complains consisted of the filing of a Proof of Claim in the United States Bankruptcy
Court. The underlying action, although unstated, regarded the filing for relief by the
plaintiff pursuant to Title 11 of the United States Bankruptcy Code. Plaintiff has
attached the subject Proof of Claim to the Complaint. This document speaks for itself.
The alleged defamation consists of the innocuous request for an accounting from the
plaintiff of $4,802.47 for past oil and gas contracts.
The subject Proof of Claim was filed in Plaintiff's bankruptcy proceeding.
According to the complaint itself, Plaintiff was fully aware of the filing at the time of
the proceeding.
BRIEF OF APPELLEE
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1
2

Therefore, the subject claim fails in its entirety since it was not filed within one

3

year according the applicable Statute of Limitations. The last date for filing was

4

March 12,1999. This action is filed over three and one half years late.

5

There are no exceptions to this rule as it is jurisdictional in nature. There are

6

good reasons for barring tolled claims - most importantly - the prejudice to the

7

Defendant based upon the passage of time alone.

8
9 II

2. A CAUSE OF ACTION FOR INTENTIONAL INFLICTION OF EMOTIONAL

10

DISTRESS MUST BE FILED WITHIN FOUR YEARS.

11

The responding party incorporates the argument from the prior paragraphs except

12

to the extent that it applies to plaintiffs second cause of action - in this instance - an
13
14

intentional tort - which must be filed within four years of the accrual of the cause of

1 5 ||

action. U.C.A. §78-12-25, 1953, as amended. This code section states in pertinent

16

part, "for relief not otherwise provided by law", id, §(3).

"Tort actions not

17

11 otherwise provided for are embraced" under this provision. Thomas vs. Union Pacific

18

R.R.. 1 Utah 235 (1876). This section is also known as the residual section for

19

determining an applicable statute. Other intentional torts are encompassed in the
20
21

more restrictive one-year statute contained in U.C.A. §78-12-29.

2211

The subject complaint was filed more than four years and six months after the

23

act(s) stated in the complaint, and therefore are barred by Title 78, Chapter 12 of the

24

Utah Code.

25
26

B.

THE ACTS COMPLAINED OCCURRED IN A FEDERAL FORUM - AND

27

THEREFORE THIS COURT HAS NO JURISDICTION OVER A MATTER FILED IN A

28

BANKRUPTCY PROCEEDING.

BRIEF OF APPELLEE

6

MICHAEL MARTIN, ESQ.

In the Complaint, Plaintiff/Appellant argues that the filing of the subject Proof of
Claim (hereafter "claim") gives rise to the two tortuous causes of actions contained
therein. This claim was filed in the United States Bankruptcy Court, and filed as a
result and in response to Plaintiff's notice of filing for relief pursuant to the
Bankruptcy Act. Plaintiffs filing for relief under the United States Bankruptcy
Code necessarily impacts all actual and potential creditors from the immediate
imposition of the automatic stay provision (§362) to the requirement of filing of claims
in order to protect the rights of any actual or potential creditor.
The act to which plaintiff refers as constituting the two tortuous causes of action
occurred in a proceeding in the United States Bankruptcy Court to which was
assigned a Bankruptcy Court Judge, an United States Trustee, and following a
conversion to a Chapter 7, a Chapter 7 Trustee. This act is related to and part and
parcel of the administration of the subject bankruptcy proceeding. The Bankruptcy
Court Judge and the federal District Court Judge have exclusive jurisdiction over all
matters related to a filing of an action under Title 11. See § 1334(a), et seq. United
States Code. The two terms attributed to the section are "original" and "exclusive".
"The exclusivity of that jurisdiction is intended to make it clear that no jurisdiction
over bankruptcy cases is left to the state courts". 1 Collier on Bankruptcy, §§3.01(3).
Because the causes of action arise from a procedural filing in the United States
Bankruptcy Court, they are necessarily "arising in" a Title 11 case, and the
bankruptcy court has exclusive jurisdiction over these matters.

Witnesses and/or

parties to the proceeding should include the trustee to the bankruptcy proceeding.
There are two additional considerations in the bankruptcy forum, i.e. (1) a
debtor's cause of action against a third party is not stayed by the subject filing; and (2)
the cause of action arose "post-petition" and is therefore not part of the bankruptcy
estate. The subject bankruptcy case is closed and any matters pursuant to the estate
of the bankruptcy would require an application to this court to reopen the matter.
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1
2

4

c. PLAINTIFF'S SECOND CAUSE OF ACTION HAS NO MERIT- THE FACTS
ALLEGED TO DO NOT ARISE TO AN ARTICULABLE CLAIM AS A MATTER
OF LAW,

5

Plaintiff has pleaded as their second cause of action an action for damages based

6

upon the intentional infliction of emotion distress. Plaintiff argues that the filing of a

3

7

proof of claim in the U.S. Bankruptcy Court is "outrageous and intolerable" and
8
offends "generally accepted standards of decency and morality". The subject proof of
9
claim is attached to Plaintiff's complaint and a part of the record in this proceeding. A
jJ

review of the facts stated in the complaint do not constitute a cause of action and do

12

not arise to the type of conduct necessary as an element of the cause of action.

13

Assuming arguendo the facts contained within the proof of claim are false,
under no circumstances can a reasonable person find that these statements are

15
outrageous and intolerable.
16

20

Damages for this tort arise when a complainant can prove a "defendant engaged
in some conduct toward the plaintiff, (a) with the purpose of inflicting
emotional distress, or, (b) where any reasonable person would have known that
such would result; and his actions are of a nature as to be considered
outrageous and intolerable in that they offend against the generally accepted
standards of decency and morality." Samms v. Eccles. 11 Utah 2d 289, 358 P. 2d
344 (1961), at 347.

21

There are no facts plead giving rise to a conclusion that a reasonable person

22

would have known that emotional distress would result. There are no facts plead

23

giving rise to a conclusion that a reasonable person would believe that the alleged

24

conduct is outrageous and intolerable. The subject cause of action should be dismissed

25

in its entirety as a matter of law. Mr. Drossos requested an accounting. This is a far

26

cry from any conduct which earns this particular label. This court is empowered to

27

dismiss this claim as a matter of law because it fails to state the necessary elements

28

required of this cause of action.

17
18

19
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III. SUMMARY:
In summary, there are no facts in dispute to justify Plaintiffs request to
convert the subject Motion to one for Summary Judgment.
A. The acts plead in the complaint occurred more than four years prior to the
filing of the subject Complaint.
B. There are no facts before the court justifying a showing (statement of facts
plead to justify a claim) that Appellant did not discover the fact of
publication of the Proof of Claim, or that the matter was concealed.
C. Appellant/Debtor/Plaintiffs filing of a bankruptcy proceeding does not
toll the statute of limitations as a matter of law.
D. As a matter of law, a Proof of Claim, which requests an accounting, is
clearly not "outrageous or intolerable", and therefore, a legal basis for
intentional infliction of emotional distress.

V.

CONCLUSION: There is no argument before the Court articulating a legal
basis why Appellant failed to file within each of the periods of limitation. There
are no facts offered to justify the tolling of either statute of limitations.

Appellee requests the decision of the trial court be affirmed and costs of
defending the appeal be granted.

Respectfully submitted,

Dated: September 16, 2004.
Michael G. Martin
Attorney for Jim C. Drossos
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PROOF OF SERVICE:

5
6

I certify that I mailed, postage prepaid, two copies of the foregoing Brief of
7 11 Appellee, by first class mail, on the 16th of September, 2004, to the following address:
8
9

|| Terry R. Spencer, 140 West 9000 South #9, Salt Lake City, UT 84070

io|
11

Dated: 9/16/04
Michael G. Martin
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